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The Torment of Separation: How the United States Keeps Families and Their
Dependent Children Apart and the Shattering Consequences

“You must live life with the full knowledge that your actions will remain. We are creatures
of consequence.”!

— Zadie Smith, White Teeth
Background and Context:

The United States has long championed the value of family, but its actions reflect a much
different reality in which government policies disregard parental rights, their children’s rights to
continue to have meaningful contact with their primary caregiver or caregivers, and the overall
worth of the family relationship.? Throughout the U.S., children are being needlessly separated
from their families by what is technically referred to as the child welfare system (the names
differ depending on the state) but which most often only acts as a family policing agency that
targets low-income families, with special emphasis on separating Black, Hispanic, and other
non-white families.?

These state-run agencies, originally created to help families, too often treats poverty as the basis
for charges of neglect, which then gives them the ability to remove children from their homes.
This neglect, defined by state agencies, which again is mostly a proxy for poverty-related
circumstances, is the reasoning behind nearly 75% of all cases nationwide.* Yet, instead of
offering these families genuine resources, the agency most often only serves to intimidate parents
by monitoring them as if they are on probation. This only creates more helplessness instead of
building the parent's sense of agency and addressing root issues, whether they are related to
poverty, housing instability, addiction, or access to other essential services.>

Permanent Separation: The Alarming and Unjust Effects of the Adoption and Safe Families Act

“[Iln America all too few blows are struck into flesh. We kill the spirit here, we are experts at
that.”¢

— Norman Mailer, The Presidential Papers

The Adoption and Safe Families Act of 1997 (ASFA) is a federal law that claims to promote
the adoption of children who are in foster care, citing health and safety as paramount and
encouraging permanent living arrangements for children as soon as possible.” While seemingly
benign on its face, ASFA has produced disproportionate and crippling consequences, with none
of its provisions focusing on supporting and reuniting families, with one critic pointing out that
“instead of actually responding to the struggles of poor families . . . we’ve decided that it’s
simpler to take their children away.”®



Despite these damaging consequences, the federal government continues its forceful steps to
incentivize states to support ASFA.? For example, in order to receive certain federal funds, a
state is required to apply plans that include filing or joining a petition to terminate parental
rights, subject to a few exceptions, when a child has been in foster care for fifteen of the most
recent twenty-two months.! The federal government has given more than $700 million in
rewards through the “adoption incentive payments” provision of ASFA since 1998.!" Moreover,
ASFA discourages foster parents from supporting the child’s relationship with his or her birth
family.!?

The separation of families by the child welfare system in the United States is in violation of both
constitutional and international human rights law.

As a domestic matter, the basic premise of parents’ right to care, custody, and control of children
without state interference is firmly entrenched in U.S. constitutional law as a fundamental liberty
guaranteed by the Fourteenth Amendment and supported by extensive Supreme Court precedent
from the 1920s to the present day.!? Similarly, the U.S. also overlooks internationally recognized
human rights standards that protect these principles. Within the Universal Declaration of Human
Rights (UDHR), considered to be customary international law, Articles 12 and 16(3) explicitly
indicate that the right to family is integral, stating that “[nJo one shall be subjected to arbitrary
interference with... family,” and that family is “the natural and fundamental group unit of
society and is entitled to protection by society and the State.” Core human rights treaties,
including the International Covenant on Civil and Political Rights (ICCPR) and the Convention
on the Rights of the Child (CRC), have helped give nuance to the broader international norms
first articulated in the UDHR’s formidable list of rights regarding both parents and their
children.'* The CRC, which the U.S. has both signed and ratified, explicitly recognizes a child’s
right to know and be cared for by parents; to not unduly be separated from parents; to benefit
from a parent’s guidance; and to have the child’s best interests always be primarily considered
by governments and courts of law. 3

In addition to inadequately protecting the fundamental rights set forth its Constitution and in
international human rights law, the country, which has historically proclaimed itself as one
centered on the integrity of the family, also fails to understand the neuroscience research on
trauma that reveals the pernicious effects of such a separation.'® This behavior by the United
States has led to deep and bitter reverberations that extend far beyond the direct human rights
violations.!”

Severing Critical Ties: The Toll of Taking Children From their Families
“When we lose that sense of the possible, we lose it fast.”!?

— Joan Didion, Blue Nights
Altering the Brain: The Deeply Embedded Toxic Stress in Children Separated from Family

The breakdown of the family relationship during separation is largely driven by harmful
U.S. policies that continue despite plentiful research showing the detrimental physical and



psychological effects, especially for the child, whose brain is at a critical stage in its
development.'® Putting the child in such an untenable situation often produces toxic stress, which
adversely affects a child’s brain and is correlated with an increased risk of developing chronic
health conditions.?’

“We know that family separation causes irreparable harm to children. This type of highly
stressful experience can disrupt the building of children’s brain architecture. Prolonged exposure
to serious stress—known as toxic stress—can lead to lifelong health consequences.”?!

Leading trauma expert Dr. Bessel van der Kolk stresses the simplicity of the child’s basic
need: a caregiver with whom to feel safe.?? “Depriving [children] of their caregivers,” he says,
“has effects on the brain as profound as starving them.”?

The primary caregiver also suffers from the disruption; they frequently already carry
unresolved trauma when a separation occurs, which is never adequately addressed in any
meaningful way by state agencies.?*

As Judith Herman explains in Trauma and Recovery, the core experience of trauma lies in
disempowerment and disconnection from others, and it is only in the context of relationships that
recovery can take place.?’ Parental visits with removed children, which often last just one hour a
week during separation of a year or longer, only intensify feelings of this dissmpowerment and
disconnection.

Unspoken Trouble: Childhood Development, Parental Attachment, and the Strange Situation

“As long as we feel safely held in the hearts and minds of the people who love us, we will
climb mountains and cross deserts.... But if we feel abandoned, worthless, or invisible,
nothing seems to matter.”%6

— Bessel van der Kolk, The Body Keeps the Score

Data confirm that early separation from a primary caregiver has a significant biological
effect on a person’s overall capacity to function because a child and parent’s biology are
inextricably linked and thus, when separated, the child’s development suffers irrevocable harm.?’
Forcibly separating children from their parents constitutes an adverse childhood experience
(ACE), which is defined as a psychosocial stressor and trauma experienced by children that has a
significant impact on later health and well-being.?® These traumatic experiences are linked with
disrupted neurodevelopment, creating disturbances in the regulation of the body and resulting in
social, emotional, and cognitive impairment.?’

Children often do not comprehend what is occurring when their caregiver is taken away and
their primary attachment bond is disrupted. Frequently filled with intense emotion and a lack of
understanding, the trauma of the separation is then stored in the body.’° This severing of the
child’s earliest and closest relationship, which had been helping to build the child’s map of the
world, often shatters the child’s most intimate sense of self.’! The so-called child welfare system
should be intimately aware that the identity of a child is formed and sustained through minute-to-
minute exchanges with a caregiver and that significant interruption causes toxic stress.



Furthermore, the child’s most fundamental sense of trust is broken, which continues to pervade
the child’s sense of self and relationships with others into adulthood.3?

Attachment adversity and childhood trauma are often intertwined.’* When the primary
attachment relationship is disrupted, developmental changes in the child can occur that are
associated with an understandable rise in attachment disorders. Separating children from their
caregivers does not take away their longing to attach; this deeply felt instinct is not a choice as
seen in the pivotal research study titled The Strange Situation.** Based on thousands of
observations in an effort to understand how attachment and attunement with a primary caregiver
affects a child, the results illustrate the complex and distressing way children cope when
attachment is disrupted and highlights how these patterns can easily become deeply felt, lifelong
issues in an attempt to get some of their basic needs met.>

Predicting the Future: Adverse Childhood Experiences, Intergenerational Effects, and
Devastating Long-Term Health Outcomes

“It is scarcely worthwhile to attempt remembering how many times the sun has looked down
on the slaughter of the innocents.... It is so simple a fact and one that is so hard, apparently,
to grasp: whoever debases others is debasing himself. That is not a mystical statement but a
most realistic one.” 3¢

— James Baldwin, The Fire Next Time

In The Body Keeps the Score, Dr. van der Kolk asserts that trauma is a much larger public
health issue than people recognize, as most are unwilling to talk about it frankly and are more
comfortable marginalizing its effects.’” Often children caught in this chaos must dismiss
powerful and anguished experiences in order to move on, which can result in “serious problems,
including ‘chronic distrust of other people, inhibition of curiosity [and] distrust of their own
senses.’”3® These traumatic experiences, which cause lasting psychobiologic changes that reduce
the capacity to cope with subsequent social disruption, are also tied to negative intergenerational
effects since they often “disturb parenting processes and create similar vulnerability into the next
generation.”’

This exposure to toxic stress on developing brains of children can inhibit their prefrontal cortex,
which is necessary for executive functioning and impulse control, and on MRI scans, there are
often measurable differences in the amygdala, which is often described as the brain’s fear
response center.*® Former California Surgeon General Nadine Burke Harris explains that, while
this stress response system is critical to survival, when it is activated repeatedly and
continuously, it goes from being adaptive and life-saving to maladaptive and health damaging,
causing the body to remain in a hyper-alert state.*!

These lifetime implications of unaddressed childhood trauma are so far-reaching that research
shows they not only physically change a child’s biology but also result in devastating health
outcomes.*> There are dramatic links between adverse childhood experiences—which include
parental separation, incarceration and parental mental illness—and risky behavior, psychological



issues, serious illness, and other causes of death.** The pivotal Adverse Childhood Experiences
(“ACE”) Study first published these startling results, concluding that people with four or more
ACEs are significantly more likely to develop serious illnesses, including heart disease and
cancer; those with six or more ACEs die twenty years earlier on average.** Moreover, the
potential intergenerational effects of ACEs are supported by research revealing an “increased
risk of adverse health outcomes among children of parents who experienced chronic trauma.”*’
As French psychologist Pierre Janet so poignantly stated in his crucial 1889 book,
L'Automatisme Psychologique, “every life is a piece of art, put together with all means
available.”¢ It is unmistakable that the U.S. should be more acutely aware of how it is painting
its canvas.

Conclusion and Recommendations:

“The essential humanity of man can be protected and preserved only where the government
must answer—not just to the wealthy, not just to those of a particular religion, not just to
those of a particular race, but to all the people.”’

— Robert F. Kennedy, from an address at the University of Cape Town

e Align domestic practices with constitutional and international human rights principles

e Undermining family reunification: Adoption and Safe Families Act

Repeal ASFA immediately and its stringent timetable to adopt out children who already have
families. While it may have initially been intended to help move children out of foster care, its
effective presumption that separation is in the best interests of the child has clearly done far more
harm than good.

e Start adequately treating trauma and stop disregarding the science surrounding separation

The United States must begin effectively treating the origins of traumatic stress affecting
families, not just the symptoms people exhibit from trying to cope with underlying trauma.*® An
approach that incorporates trauma-based research and guidelines is integral to all interactions
with primary caregivers.** Guiding principles should include creating safety, empowerment,
trustworthiness, and predictability, which are often absent in the original trauma and in
subsequent family policing setting.>°

Medicating children -- who often like their parents are showing signs of dysregulation -- is
also frequently demanded by state agencies as part of a potential path to reunification.
But despite the wide range of research (some of which is cited here) that illustrates how holistic
modalities can be more helpful and sustainable than pharmaceuticals, there are no current ways
for human rights lawyers to get their clients access to yoga, martial arts, neurofeedback, and
somatic body-based therapy.’!



Simultaneously, the state agencies must recognize their role in creating and perpetuating
toxic stress, which can ultimately lead to a “stunted existence” for removed children.’> By
continuing to separate children from their primary caregivers, thus altering their brain
development and capacity, and failing to adequately address the deep-rooted trauma that is often
present in families who have faced separation, these state agencies are helping to devastate these
families far into future generations.

Summation: There Is No Substitute for Action
“Some things you must never stop refusing to bear.”>?
—William Faulkner, Intruder in the Dust

As discussed earlier, the core experience of trauma lies in disempowerment and
disconnection from others, and it is only in the context of relationships that recovery can
genuinely take place.’® That means the United States must stop carelessly breaking critical
familial connections by allowing family policing agencies to respond to circumstances of poverty
with punishment instead of providing support to keep families together.

It has been said that the greatest source of our suffering are the lies that we tell ourselves;
that people can never get better without knowing what they know and feeling what they feel.>
This truth is no different for the United States, whose own identity continues to erode in the face
of its unacknowledged and destructive actions.

It is difficult to appreciate how truly insidious the situation is for separated parents and their
children. This is because the scope of people affected, most especially children, is so wide, the
deep-seated ways in which these primary caregivers and their children are kept apart are so
numerous, and the threats of the potential dissolution of their families are so grievous. Yet while
it takes the peeling back of many layers to capture the full picture, what becomes clear is that
domestic courts and state agencies ostensibly intended to protect children most often perpetuate
the very wrongs they proclaim to be against; and that international human rights laws and
standards, meant to protect families and children around the world, are being obstinately
disregarded in the United States.*¢

By needlessly separating children from their families -- and by failing to devise meaningful
rehabilitative and holistic approaches to treat these issues -- the United States not only violates
human rights law but continues quietly to tear apart its own fabric.”’ It is evident that, in times
like today, human rights defense attorneys need to utilize critical mechanisms like the Universal
Periodic Review to effect the changes to the U.S. court system that are indisputably warranted.>®
Change will not happen without the public being more effectively mobilized to rise up against
what so many on the front lines know is wrong. The United States government must be held
accountable, and that is why much more awareness of the grim human rights violations
surrounding family separations is critical. >

“Power concedes nothing without a demand. It never did and it never will. Find out just
what any people will quietly submit to and you have found out the exact measure of injustice and



wrong which will be imposed upon them.”®?

— Frederick Douglass, from an address on West India Emancipation
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mistake many well-meaning people make is to advocate so actively on behalf of the person, so the person never develops skills to
advocate and find safety for themselves. Trustworthiness: Trauma often involves betrayal by an adult who is supposed to love
and protect you. Being trustworthy is one way to heal this wound. Predictability: Trauma is often unpredictable and leaves the
person in an agony of suspense waiting for the next bad thing to happen. We can avoid this by creating predictable environments
and schedules, as well as helping the person anticipate transitions.” Am. Acad. of Pediatrics, A4P Trauma and Resilience ECHO
Training (on file with author); see generally Roger D. Fallot & Maxine Harris, Trauma-Informed Services: A Self-Assessment
and Planning Protocol, COMMUNITY CONNECTIONS (Mar. 2006), https:/perma.cc/Q5XX-QW4X. State agency social workers
play a dual role with opposing goals. They are expected to support the same parents they are charged with investigating and
prosecuting. That creates a conflict that is not resolvable. If social workers are actually meant to be helpful to families, the roles
must be separated. See supra note 2.

Sl van der Kolk discusses various methods for treating trauma, including neurofeedback, which has been shown to help
regulate brain activity, as well as yoga, which can help activate the brain’s natural neuroplasticity through movement. See VAN
DER KOLK, supra note 15, at 265-78, 298-310. Approaching the treatment of trauma holistically should include adopting simple
initiatives, such as the development of a therapeutic yoga program for parents and children to access. Numerous studies illustrate
yoga’s effectiveness in helping people to become calmer and get in touch with their often-disassociated bodies; the combination
of mindful movement and breathing exercises has been shown to decrease stress and clear the mind. By relying on interpersonal
rhythms and visceral awareness, yoga helps people to shift out of fight, flight, or freeze responses; reorganize their perception of
danger; and increase their ability to manage relationships—all of which would benefit incarcerated mothers in regaining a sense
of agency, efficacy, and control, which is critical in combating trauma. See also B.K.S. Iyengar, Yoga: The Path to Holistic
Health 33, 36 (2014); Bessel van der Kolk et al., Yoga as an Adjunctive Treatment for Posttraumatic Stress Disorder: A
Randomized Controlled Trial, 75 J. Clinical Psychiatry 559 (2014); see also Anis Sfendla et al., Yoga Practice Reduces the
Psychological Distress Levels of Prison Inmates, Frontiers in Psychiatry, Sept. 3, 2018. van der Kolk, supra note 15, at 88,
95-96, 274; see David Emerson & Elizabeth Hopper, Overcoming Trauma Through Yoga 55-56 (2011) (discussing interpersonal
rhythms in yoga). Yoga as a way to cope with traumatic stress would likewise be beneficial to the children separated from their
parents, who are frequently treated with drugs. Medicaid, the government health program for the poor, spends more on
antipsychotics than any other class of drugs. See Lucette Lagnado. US Probes Use of Antipsychotic Drugs on Children, Wall
Street Journal (Aug. 11, 2013). “Because drugs have become so profitable, major medical journals rarely publish studies on non-
drug treatments of mental health problems.” van der Kolk, supra note 15, at 38. “Immobilization is at the root of most
traumas.” Id. at 84. Parents know one wrong move could cost them their child forever, or at least until they turn eighteen. See
Roberts, supra note 3.

52 See VAN DER KOLK, supra note 15, at 27; Felitti et al., supra note 28, at 251-56; Burke Harris, supra note 19.

53 WILLIAM FAULKNER, INTRUDER IN THE DUST 200-01 (Second Vintage International 2011) (1948); “You live through
little piece of time that is yours, but that piece of time is not only your life, it is the summing-up of all the other lives that are
simultaneous with yours . . .. What you are is an expression of history.” VAN DER KOLK, supra note 15, at 22 (quoting ROBERT
PENN WARREN, BAND OF ANGELS 34 (LSU Press 1994) (1955)).

3% HERMAN, supra note 24, at 51. van der Kolk identifies interoception as a catalyst for a person’s transformation, writing,
“Agency starts with what scientists call interoception, our awareness of our subtle sensory, body-based feelings: the greater that
awareness, the greater our potential to control our lives. Knowing what we feel is the first step to knowing why we feel that way.
If we are aware of the constant changes in our inner and outer environment, we can mobilize to manage them.” Yoga has been
known to cultivate interoception. VAN DER KOLK, supra note 15, at 97-98.

55 VAN DER KOLK, supra note 15, at 127.

5 UDHR, supra note 15.

57 Roberts, supra note 3; See generally HUMAN RIGHTS WATCH, supra note 2.

8 “I note the obvious differences between each sort and type, but we are more alike, my friends, than we are unalike.”
MAYA ANGELOU, Human Family, in THE COMPLETE COLLECTED POEMS OF MAYA ANGELOU 225 (1994).

% “We have two choices: to abandon hope and help ensure that the worst will happen; or to make use of the opportunities
that exist and perhaps contribute to a better world. It is not a very difficult choice. There are, of course, sacrifices; time and
energy are finite. But there are also the rewards of participating in struggles for peace and justice and the common good.” Noam
Chomsky with Scott Casleton, Choosing Hope, BOSTON REV. (June 4, 2019), https://perma.cc/68WL-BU27.

8 Frederick Douglass, Address on West India Emancipation (Aug. 3, 1857), https://perma.cc/AQ77-8ERC.



	 
	Permanent Separation: The Alarming and Unjust Effects of the Adoption
	Severing Critical Ties: The Toll of Taking Children From their Families
	Unspoken Trouble: Childhood Development, Parental Attachment, and
	Predicting the Future: Adverse Childhood Experiences, Intergenerational
	– Robert F. Kennedy, from an address at the University of Cape Town
	Summation: There Is No Substitute for Action


